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INMnilEMT 


UNITED STATES DISTRICT COURT 
SOUTilEmi DISTRICT OP NEl-f lORK 

4 , 

UNITED STATES OP AIERICA, 


-v~ 

t 

. JOHN CAPRA, a/k/a "Hooks", 

LEOLUCA GUARINO, a/k/a "Spike", . 
STEPHEN DELLACAVA, a/k/a "Beansy". 
•JOroi CARUSO, 

ROBERT JERilAIN, a/k/a "Prank", 
GEORGE HARRIS,' a/k/a "Cincinnati", 
EARL SEIMS, 

ALAN MORRIS, a/k/a "Undem'xorld", 
JOSEPH MESSINA, 

JACK BROWI and CARMELO GARCIA, 
a/k/a "Chino", ' * * . 



INDICTTIEl^rT 
S 73 Cr. 


Defendants! 


The Grand Jury charges: 


1. Prom on or about the let day of July, 1969 
and continuously thereafter up to and including the date 


of the filing of this Indictment, In the Southern District 
of New York, 'and elsewhere JOHN CAPRA, a A/a "Hooks", 
LEOLUCA GUARINO, a/k/a "Spllas", STEPHEN DELLACAVA, a A/a 
"Beansy", JOHN CimuSO, ROBERT JERMAIN, a/k/a "Prank", 

GEORaE HARRIS, a/k/a "Cincinnati", EARL SHUiS, ALAN MORRIS, 
a A/a "Underworld", JOSEPH MESSINA, JACK BROWN and CAR!4ELO 
■GARCIA, a/k/a "Chino", the defendants, and Herbert Sperling, 
Willie Mlddlebrook, Harold Me Spadden, Joseph Confortl, 

Jack Spada, Joaquin Ramos « a/k/a "Glno", Horace Stanley 
Iterabel, Jimmy Rosa and Louis Ollveras, named herein as 
oo-oonsplrators and not as defendants, and others to the 
Grand Jury known and unknom, unlawfully, wilfully. 


intentionally and Icnowlngly combined, conspired, confe- 
derated and agreed together and with each other to vio- 
late Sections 4705 (a) and 7237(b) of Title 26, United 
States Code, and Sections 812, 841(a)(1) and 041(b)(1)(A) 
of Title 21, United States Code. 
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2. It Mas part of said conspiracy that the 
said defendants and co-conspirators unlawfully, vrllfully. 
Intentionally and knowingly vrould sell, barter, exchange 
and give away narcotic drugs, the exact amount thereof 
being to the Grand Jury unknovm, not In^ pursuance of a 
written order of the person or persons to \fhom such nar- 
cotic drugs were sold, bartered, exchanged and given away 
on a form Issued In blank for that purpose by the Secre- 
tary of the Treasury or hls delegate, contrary to lav;, 

.In violation of Sections il705(a) and 7237(b), Title 26, 
United States Code. 

3* It was further part of said conspiracy that 
the said defendants and co-conspirators unlawfully, wil- 
fully, Intentionally and knowingly would distribute and 
possess with Intent to distribute Schedule I and II nar- 
cotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown In violation of Sections 
812, 841(a)(1) and 84i (b)(1)(A) of Title 21, United 
States Code. 

OVERT ACTS 

In pursuance of the said conspiracy aind to 
effect the objects thereof, the following overt acts 
were committed In the Southern District of New York 
and elsewhere: 

1. On or about November 5, 197 0> defendants 
ROBERT JERI1<VIH, a/k/a ''Pranlc«, EARL smiS,, GEORGE HARRIS, 
ei/k/a "Cincinnati*’ and co-consplrator Joaquin Ramos met 
at Ton's Vlllablanca Restaurant, Bronx, New York, 
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2. On oiP about November 5, 1970, co-conspirator 
Joaquin Ramos met In the Bronx, Hew York with defendant 
STEPK2H DELLACAVA, aA/a "Beansy" and nesotiated for the 
sale of a quantity of heroin. 

3* In -or about May, 1971> co-conspirettor Joaquin 
Ramos met with defendants JOHH CAPRA, aA/a "Hooks", and 
LEOLUCA QtJARINO, aA/a "Spike". 

In tsT- about October, 1971, co-conspirator 
Joaquin Ramos had a discussion with defendants JOHJ-I CAPRA, 
aA/a "Hooks", LEOLUCA OUARINO, aA/a "Spike^', and 
STEPHEN DELLACAVA, aA/a "Beansy" concerning; the sale of 
six kilograms of heroin and one kilogram of cocaine. 

5. In or abQut September, 1971, defendant 
ALAN morris; aA/a "Underworld", and co-conspirator VJlllle 
Hlddlebrook brought approximately Jl50,00b in United 

States Curaency to the Lincoln Motor Inn, New York, New 
York. 

6. On or about January 17, 1972, co-conspirator 
Louis Ollveras had a cqnversation with defendant LEOLUCA 
OUARINO, a/k/a "Spike" concerning the sale of one half 
kllogpi'am of heroin. 

■ . 7. . In or about March, 1973 i defendants JOHN 
CAPRA; aA/a "Hooks", LEOLUCA GUARIMO, a/k/a "Spike", 

JOHN CARUSO and co-Ksonspirators Herbert Sperling, Jack 
Spada and Joseph Confortl went to the vicinity of the 
Stage Delicatessen, 7th Avenue and 5^th Street, Hew York, 

New York. 

8. In or about April, 1973, defendant JOHN 
CARUSO transported approxlmatel.y six kilograms of heroin 
to a motel on Long Island, New York. 

States Code, Section 7237(b) and 
Title 21, United States Code, Section 8^6.) 
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COUNT TWO 

The Grand Jury further charges: 

In or about the month of August, 1970, in the 
Southern District of Hew York, JOHH CAPRA, a/k/a llooks , 
LEOLIICA CUARINO, a/k/a "Spike”, STEPHEN DELLACAVA, a/k/a 
"Beansy” and ROBERT JERMAIN, a/k/a "Frank”, the defendants, 
and co-conspirator Joaquin Ramos, c/k/a "Gino", unlawfully, 
wilfully and knowingly did sell, barter, exchange and give 
away to Alan Morris, a/k/a "Underworld", approximately two 
kilograms of heroin, a narcotic drug, in that the said sale, 
barter, exchange and giving away was not in pursuance of a 
written order of the said Alan Morris, a/k/a •’Underworld", 
on a form issued in blank for that purpose by the Secretary 
of tbm Treasury of the United States or his delegate. 

(Title 26, Sections 4705(a) and 7237(b), 

United SOf^A Code; Title 18, United States 

Code, Section 2). 

COUNT THREE 

The Grand Jury further charges: 

On or about the 6th day of November, 1970, in the 
southern District of New York, JOHN CAPRA, a/k/a "Hooks", 
USOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
"Beansy" and ROBERT JERMAIN, a/k/a "Frank", the defendants, 
unlawfully, wilfully and knowingly did sell, barter, exchange 
and give away to George Harris, a/k/a "Cincinnati" approxi- 
mately one kilogram of heroin, a narcotic drug, in that the 
said sale, barter, exchange and giving away was not in 
pursuance of a written order of the said George Hams, a/k/f 
"Cincinnati" on a form issued in blank for that purpose by tt 
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Secretary of the Treasury of the United States or his delegate. 

(Title 26, United States Code, Sections 4705(a) 
and 7237(b); Title 18, United States Code, 

Section 2). 


COUNT FOUR 

The Grand -Jury further cha rges ; 

In or about the month of October, 1971, in the 
Southern District of New York, JOHN CAPRA, a/k/a •'Hooks", 
1£0LUCA CUARINO, a/k/a "Spike”, STEPHEN DELLACAVA, a/k/a 
Heaney* and ROBERT JERMAIN, a/k/a "Frank", the defendants, . 
unlawfully, intentionally and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic drug 
controlled substance, to wit, approximately five and one>half 
kilograms of heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b)(1)(A); Title 18, United 

States Code, Section 2). 

COUNT FIVE 

The Grand Jury- further charges : 

In or about the month* of October, 1971, in the 
Southern District of New York, JOHN CAPRA, a/k/a "Hooks, 
LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
"Eaansy" and ROBERT JERMAIN, a/k/a "Frank", the defendants, 
unlawfully, intentionally and knowl.ngly did distribute and 
possess with intent to distribute a Schedule II narcotic 
drug controlled substance, to wit, approximately one kilo- 
gram of cocaine. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b)(1)(A); Title 18, United 

States Code, Section 2). 
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COUNT SIX 

The Grand Jury furcher charges: 

On or about the 17th day of January, 1972, tn the 
souths™ District of Hew York, jokm capra, s/k/a "Hook,". 
liOLUCA GUARIHO. a/k/a "Spike". SIEPHEH DELIACAVA. a/k/a 
••Beansy". and CARMELO GARCIA, a/k/a "Chino, the defendants, 
unlawfully, intentionally and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic drug 

controlled substance, to wit, approxlaiately one-half kilogram 
of heroin. 


United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A); Title 18, United 
States Code, Section 2). 
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CBftlQB or VIE ooms 

THE oCEm* (Trmikml J.) Nov, Mr. BdgohiU and 
iatUos and gaatlanaa of tba Jury, i not* it la oxaotly 
• noRth ainoa yow hoard tha flrat vitnaaa in *hfa eaao. 

Ell tiia offorta of ccnmaol in tho day yinoo Oohohor 19 
oolnliuita now aa vo apmeoacdi tho oritloal and altinata 
•toya of thie oaao, tho tint alioii the oaaa vill gi^oa 
• to ysm for yoor dooiaion, xoflootiag yonr o f fo rta to 
dlaeofor tha troth about tha a o aa ta that gaoa rioa to 
thia oaaa. 

It la a tioa for aa to xaadJid you aaty briefly 
of a mnbar of oar diffOra;at aad aapaxata itHdtiaiMi and 
tho ganaral nature of your orltiisal raaponaibilitlaa. 

ar tank, it la tho trial ^odga'a tank to 
^rulo tiuriag a trial on iaaiaaa of lav, to a^ko pcooodural 

than thoro are quoatiOna kbout vhat oaidanoo ahould 
bofora tho -jury aad hov that oaidanoa ahould bo 


Tour talk, aa ^ haya aald nora than eooo, ia 
tho oruoial one, tSm one vhidh ia tho and objoetiao of 

any trial in otnr Oanrta, doo i ai o n of iaimaa of faot 
pao aon tod by thia oaao. 

•o it ia for yon to iMtP tho vitaoaaoa, voiyh 
tha ovidoneo, teooaa thoir oMdibUity, dron tho intnronooa 

’h • * 

Exmim oenECT oouET ivPOETiRs 
UMTCD STATES CXl/kT HOUK 

RXEY SQUARE N,Y., N.Yi lOOdir TBJ H iON fc OllTLAIOr >4S» 
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than yott find mxm th* oorsoet InfmmoM to ta dr«im fm 
the ovidonco you hafim hoard^all of that, and yen 
nlll naanfcor la thla oonnaotlon the offorta that neat 
Into your salMstlon/ all of that la to bo dono oooly, wich 
dotae^nt, without blaa or paeojodloo tor or agalaat 
oititer alde,with an obloctlub firano of adad, not without 
latnzeat but dlalntoroatodly and Inpartlally* 

leu would know witiiout ay xopoatlaig It that thia 
la a vary aorloua bnalnoaa. Tha adnlniatratlon of criminal 
law la not a gama- and ao It la no oonoam of am^body 
anymore who objaotad whan itnd to what and whoaa eb|aetlona 
aera auatalnad and whoaa ^ra ovarmlad and how many of 
•aeh happanad to wheat. 

It la, aa you know, iha doty pf oohnaal. In tha 
judgnant of oounaal, to intairpoaa abjaotlona wbaii hla 
)udfa^t laada him to ballaya that ha do ao proparly. 

»ha duty of tha jndga la to ml# op thoaa objaotloaa. 

Wk ate all trained In a forapalp ahd aoamaluit nwitant toua 
ptc^salon aa you know and arw aa t l w a a tha tooaa gat loud 
and paopla gat taiatr and people Inoludaa In moat oaaaa 
Jiiftgaa. 

Bnt all Idila la paat now and notiilng about 
of woloa or rullnga or attltodaa or oooaalemal flaahlng 
of mild paaalan la of any oonaaqaaaaa a«rmra. 

fOUIMBM OBffWCr OOUI^ 

UdTED STATtS COURT HOUSE 

R3LEY SQUARt*^N.Y„, N.Y. IdNR T tU WlON fc OORfUUOT JMSII 
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■Bfir It la your took and your sovnroign taidc as all of yon 
kacvn bm told« to judgn tha oaldanaa and to anak tba 
tnth fvoai It. 

Xt la aqr Job to tali yon tte colao of lav tbot 
gonam the ohaxgea in thia oaaa and that goan gn yfwr 
dallboratloiM • 

Xt la yonr xaopoaiiibllity in a fair ayatan of 
Jnattoe to follao thaaa inatmotlona faithfoiiy. 

X (ion»t ate thaai iig, they oom to oa fron the 
Congreaa or froo higher Gourta. Xf X glan yon any 
Inatmotion that la erronaova^ It la on the moord and oan 
ha oorreoted. if yon derlate froo the Inatmot^Muif 
than that won't be oh ttm record end that fUBhnt be 
oorreoted. 

So to rwi a ayatan of law end not arbitrtrlneaa, 
ae bean to eageat ^t the Jnrora will follow tho mlea of 
law giton to than In InatructlQoa Uka thoae. 

X haao told yon you will aawk tha tm t h and yoa 
will aaak It frtfhi tha awldanoa. X told you at tho ontaat 
what awidenoe la and aone of tha thlnga that It la not. 
lot na renlnd yon of aooa things that am not a wi danoa. 

the Indlotaont ^Adch tails tha dafandanta what 
thay am aaonaad, of and tails a oar y ona nltiaatsly nhat 
tha lasnaa on trial am^ the Indlotnont la ii<-ldonoe. 



soiimBM oviiser OMIT 
IMTBD STAtitOCMiT HOUK 
ratiV 8 QUAIIE* N.Y.« N.Y. lOOiiT TflLRPVlONIh CDtrUt^^f 
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It is just a emt of aeeosatio'^* 


nothing that has 


said to goit hf 


1 is 


asldanos thought as goo knowt thsg haos a porposs in 
asgoing aboot ths ovldsnos to goo. Sisdlarlgt nothing 
that I havs said to goo or nay sag to goo in tiMMM 
ittstruotionst is ovidsiiea* And nothing I said ovvsng hato 
sAd ohoold or nag ba takon as inporting or saggsjptSng asg 
iriao of vino cn any of ths faotoal issoss in ths oass. 

Xt is not for mm to hass a yiawr ags it is not 
for goo to guess about oonosi'^fsbls viaws or spscnilats 

thoMt 1 haos nonsf tits ^risws of ths svidsaos axs for 


Bo if oooasioiraiig in tbs ooorss of Hba tsial x 
hiifs pot a qosstion or aads an iagnicg, it shsold not 
iattosto to goo, bsoaoao it is not noant to indieato and 
*00 not indieato, sag opinion or thought of sins sboot 
shat tha sTldsnoa shows or doss not Show. All soeh 
judgneats ara for goo. 


Binilarig again goo will note that oeoaslMil 
ttiMa instrootiona will asks hrisf rsfsrsptos to faetoal 


gilly 


sBsafffrtons or fsotnal issoss. 


If that z 


not going to do aagthiag rasotolg rosaaliHag anotetr 
soBMrg of ths sgidaaoa addod to tha aasg hours of 
ssBBMtion goo just hoard. 

aOUIHgftlCMCTkKrTOCkWT W^ ^ 

IMTB) STATES OQUir HOUSE 

FOLEY 9QUAICE, N.Y., N.Y, IQOOF TlUPteigh OOSTLAItrr 7^980 
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X refmr to •vilonca or an asaartion aboat 


the evident., it la ainply to help define any iaaue for you, 
to help foxtiiulate one or another of the problena that you 
win oonfroiit in tim jury room, in doing that, my 
rofaroneea ix> the arldence will be llluatratlya, they 
will be incctmple^, they may i^t aeen balanead beoauae 
incomplete i-eferanoea of thia kind are not o#te 
balanced. But rnanMier they are not auanarlaa and if they 
saert to atresa one aide more than another, you may aurely 
believe two things t 

Pirat, tlj^t that la not what X intended and, 
aacond, it la of no conaequmaoe to you. 

oooaf^al reforanoaa to the ayidanee and to j 
the argumenta about it, aa X SjWr, we aiSQ^ly to help 
formulate one or another of youxl problems and to help you 

. ' ’j 

as you soon prodeed to your dellbaxations. 

Bamasber , of oouraS, sltat is the ayidanee la 
primarily the awoiau taatimojiy ypu have heard from the 
witneas stabd, it la exhibits, and It ia the few facts 
that 3>ou have heard from tiiim to time atipuiated to or 
upon or ttadiapvtad. 

New, in raaponaa to this indiotment, which is 
not evidence, the dafendantn on trial here have aach 


SQlitlilGRN CHSTRtCr ODURT REPORTERS 
I jKMTFr. TEs Court House 

POtfiY SatfARE, H J'„ N. \ itMXjy TBLmtOkEt CORTLAND 7«4SBD 
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11 

12 

13 

14 


pl®« not polity. , 


Tint Malta that the bordaa haa 


bnen ^oad npm tim gmnuMtt to prana guilt bofond 
• raaaonabla dicnibt bafora ainr gna of thaan dafbndanta 
nay be fbund guilty of any of the <duurgaa bafora you. 


Tliat ia a burden that naaer ahifta. Xt ia not to 
ha ditermined by nundter of witnaaaaa or tha length 
of tihe teatiiw^ on one aide or tha other, lithetiter 
the burden ta auatnined in a question that you yill 
anatnir based on your overall appraiaal of this raoord 


\ 



taken as a vhola, of the parsuasivunesa or leek of 
persuasiveneaa of all the evidenoe, taken tofpether in 

your review of vahat yem have heard and r^tea in this 
trial. 
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as a OMruUery of the govaniMnt'a burden of 
vaeoo^ in a criminal case, it ia also the law that a 
dafendant I't a criminal case is not required to prove hi& 
innooanoe. To put.^is more coagtletely, a defendant in 
a criminal case ia not required to adduoa proof of any 
kind. Be isi, as you have haard, reoalling a baaio 
primslfilla In our law^ preaunad to ba Innooant. That 
presumption existed for these defendante wham the trial 
started^ it has remained in their favor thrauglioutf it will 
be with thejd whan you prooeed to the Jury room. 

is enou^ in iteelf to require you to aoquit 
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imlass or vjitik you are conid.naed of guilt beyond a 
reasonable dc*ubt . 

A* a ooceUacy of that principle, ainoe they are 
not .ceguired to produce any evidence of any kind, and for 
I other reason!,, that ee don't aeed to tarry over, defendants 
in criminal cfsafa have an absolute and unqualified 
right in our system to decide for themselvea and with 

i 

oounsal Whether or not they will take the witneaa stand. 
They have a right to refrain from taking the atimd and to 
roly on their cross examination of the government's 

witnesses anc. such other evidence as they may choose to 
present. 

Accordingly, to preserve their basic right in its 
full substance, you must reimuiber that the defendants 
are not to have any inference drawn against them from their 
deolslon not to take the witness stand in this oasa. 

That fact should not weigh In any fashion in this case. 

It should not ent^ into your deliberations. 

I have tal^ to you about the burden of 
proof beyond a reascMble doubt and all of you have heard 
of it surely befbre today. 

Ws must try to glv>i some content to that notion 
<tt*d a proceed to that now. 

When we sp^ak in o^ir system of criminal juatloa 

OISTKiCT a)gRT REfW^ 

UMITCD SFATBS COURT Hbuse 
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of c reasonable doifbt^ <Me mi.ait to begin i*ltli what the 
woif^ attempt to soo^ntf, a doubt founded on reaeon and 
^sing frcus the evideiiee ot: lack of evidence in the oaee 
before you. 

It is a doubt that has sbbetanoe Mpid is not 
nexely shadowy, a reasonable dodbt ie one that takes its 
origin in your judgeentr in your ocMwon sense and in your 

' I 

experience applied to the rebord of evidence in the OMe 
before you. 

It is not an exmise to avoid perfotning. an 

unpleasant duty, it ie not a means for extending 

» *• 
sympathy to a defendant. 

A reasonable doubt ia the kind of doubt that 

would cause a prudent parean to hesitate befObe tbbing 

acti.on in soma matter of inportanoa to himself. 10 

elaborate on this a little bit, if you in your own personal 

affairs were confronted witli a decision of coosequenoe and 

if you proceeded then to re^^ew all the faotore and 

■V . 

ooneiderations bearing on tiuit deoieion rationally and 
objectively, and if after ihmt you found yourself beset by 
uncertainty and unsure of your judgment, then you would 
have what we try to defina Itere as a reaeonable doubt and 
the conl^rsQ of that is alsct tms* 

If you had suoh a serious decision to make, and 


1 


I 

t- 

» 

1 

I 

) 


“t*. 
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you ongagiid lu «oah a dataohad and ntlanal raaiatif of 
xalavsnt: aQani.da9|ra^ioiinf and^ If aftar thal:# you found 
yon had no uncartalnty and no xonarvation about your 
judfipMntf than you aould not hauo a roasonabla doubt. 

Proof bayond a jcaasonabla doubt doas not Man 
proof to a poriltiM oartainty or bayond any oonoaluabla 
doubt. If It neakt tbat nobody oould auor ba ooiiTiotad 
In a crlnlnal oaae ubara thara aara iaauao of fact to ba 
daoldad. It xa in tha natura of iaaoas of faot and moat 
olaarly of tixiuea of hlatorioaX faot^ thinga that happanod 
in paat, idiat auoh laaiMa cannot ba datanoinad alth 
ad^Xuta or nrithamatieal certainty. 

So <diat kind of oartainty in not what wa Man wiMin 

' C*' 

wa talk aix>ttt prooi^ bayond a raaaonabla doUbt. 

oh *<die othar hand, I hopa that thasa obaasrvationa 
about that basic oonoapt hawa nada claar to you that in a 
orinihal eaaa tha proaaoution'a burden of proof ia a vary 
high one and that you My convlot only if your liind is free 
of tha kinds of anonvtainty and kinds of rssarwations i 
have un^rtakan tb dsyoriba. 

With thoBs baaio principles in view and I ^11 

« 

supplsMnt thtwn later on in thia oharga that oan't ba 
brief, let uo approaoh thg spacifio accusations in this case 
«nd nova towa:»3 tha spaoific problaM prasantad by this trial 
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You know tho indictment ocmtalns flvn counts 
or ohargea of cr im i n al offenses* Each of these counts, 
as we call t len in the lawr is a separata aceusatiem 
of a separate offensa or oriiue. And so, as you oosie to 
your efforts to decide them, raraanber that each calls for 
a separate deteradnation by you and, in addition, that in 
each ease you will hawa to make a separata datandlnation 
as to eacdt separate and individual defendant. That is a 
thought that se will toueds or repsiatadly as we go through 
these izuitructione. . 
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■ow, tlM Indloti'Mnt, a» you will have it before 
you for yout guidance, and <ia a aort of checking docuMnt, 
but not of course as evidence, naaes 11 defendants. 

You know that only six of those so n swart have 
been involved in thi^ case. 

You know therefore that these six individuals 
are the only persons whose (fuilt or Innocence will be your 
concern in the jury room. 

Remesibor that in our systan questions of guilt 
or Innocence are personal end individual. 

WC don't follow docstrinw of guilt by associatlo u 
: And BOf as i say, the guilt or innocence of each of these 
aerate defendants wust be detexsdned separately under 
each count that naaes hia with 'respect to hia, and aventual y, 
on tha slgnlficaiiee of the evidenoa or the absence of evi- 
dence that you aie permitted to consider against that par- 
ticular defandant. 

I 

Mow still describing it generally, bafore we 
get to its particulars, let ae point out to you that tha | 
first count naiaee the six dcifendanta here on trial as 
defendants, and charges thevi with a conspiracy during a per • 
iod fron 1969 to 1973, a conspiracy that I will particular- 
ise later on, but in general, an alleged conspiracy to 
violate certain Federal laws relating to dealings in 
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23 


24 

25 


n?ircx>i:ic ornga. 

Shat eoaniial hava rafarzad to and I will rafar 
to for ahortband mm tbm oonsplraey count. 

than ranaining four oounta, annbatad 2, 

t 

t 

3^ 4 and 5 aaeh oharga spacifle wlolatlons of a partionlar \ 

I 

narcotics law# and thaaa aza callad# and you nay have notad 
these rafcrenoaa# tliaae ara called the aubatantlve counts. 

How those counts# 2# 3# 4 and 5# involve fovir 
of the detendants tajsza: I9r. Qapra# Mr. Guarlno# I4r. | 

Dellacava and Mr. jismain. I 

nie ranainiag two defendants# Hr. Harris and 
Mr. Morris, aza uaiwid only in the conspiracy count as 
dofandants# and that# as X said# is the first of. the five 
oouTits before you. 

i 

Now# let me try to outline a little aore# and 
still preliminarily# the nature of these charges # and I wil L 
give you e. distinction tluit mmy be useful as we go along, 
between the concept of conspiracy# which is involved in 
Count 1, and the concept of a substantive offense involved 
in Counts 2# 3# 4 and 5. 


Zn our dysteoi' the gist of the idea of eonspirajsy 
is an agreement to seek 8<sae unlawful objective. The 
agreesent, and I will expand on this when I tell you fully 


f 
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about Count 1, thu agroenant la tha haart of tha mattar 


in this cr lw i n al oo a tcapt» and ao thata aay ba a oonapiraoy 


airan though tha objaotiva of that oonapiraoy ia navar 


acxs>iq;>lished or ocaqpletad or oarriad out. 


Lat na taka aa aswapla that I troat has nothinc 


to do with thia ease, I bsliava haa nothing to do with 


this ease, meraly for ill^aatrativa purposaa. 


You night have a omapiraoy anong two or raore 


people to rob a bank, that ia, they might agree together 


to rob a bank, and than tiay might taka one or more steps 


to csarry out that oonapiraoy. But they night navar gat 


around to the point of actually oonplating or acconplishinf 


tha robbery^ 


Xn thatl case, that purely h^npothetioal ease, 
you night have the ^ime of oonapiraoy established even 


though the robbery never ocourrad. And in that setting, tl 


snobbery would be the aubatantiva offanea, and tha agreement 


to acconqolish it would ba tha oonapiraoy. 


And I givajpu that, aa I aay, maraly for 


illustration and pa^pa to help with acwa shorter raferenc 
as wa go along in thaaa instmetlona. 


I an goi^ to talk to you a littla bit about 


tha statutes, tha Congressional anaotnants involved in thii 
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In onr Fadar&l laatlonal systaa —and X think 
in aobstantially all tha Statas *'** thara ara no orinaa 
axcept as tlay are defined or oritatad by statute, by 
laws vritter^ by Congress. 

And so in this case, as in all others, the 
<diarges, the accusations against these defendants ara 
Bade under certain Federal onaotaasnts, laws passed by 
the Congress . 

It is not going to be naoassary for you any 
Bore than it is for any of jis to Bcsiorisa or know the words, 
of any p£ these laws. 

Kleverthaless, I think it will help as backgrouci 

for your later understanding to gjLva you a basic dsscriptici 

! 

of the lavs that are involved in jldiis case. 

And there is a saall oonplioatlon that has to 
do with time because of a onanga in the lav about which I 
will also tell you. 

Because of the period that oonoama ua, antand-’ 
ing overall from 1969 to 1973, we ara cxmoamad baaically 


with two Federal laws, cne that vaa in foroe for 


yaarjJ 


ending on Iluy I, 1971; and than another, which replaced 
that earlier law, and bechBa effective on Nay 1, 1971. 
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A* I iflll indlMt* to you, tbis i», in the J 

I 

end, riUch less ooeplloated than it starts out sounding. j 

is 

Neverthelc:B8« I am going to give you this baoJcgroimd so | 

that some of the things I say later and sosm of the things j 

I 

^ will reed from the indictment will perhaps swJce more 

i 

sense to ;you. I 

Now the law in affect in the years 1969, '73 and 
to May 1, 1971, contained osrtain provisions in Title 26, 
which is our Ta* Code, and specifically Sections 4705(a) 
and 7237(b) of that title. You don't have to remasiber 
those numbers. But basically, and quoting only a very little 
bit,' those provisicins made it a crime for any person to 
, sell, barter, exchange or give away narcotic drugs except 
in pursuance of a written order of the person to idiom such 
article is sold, bartered, excdianged or given, on a form 
to be issued in' blank for that purpose by the Secretary of 
the Treasury or his delegate. 

And I have been quoting from that statute. 

And as you will see soon, the conspiracy charge 
in this case and two of t3ie substantive counts relate 
to alleged violations of that otatuta. 

Now then, effective Hey 1, 1971, these pro- 
visions in (solving that recfuirastsnt of an ordsr form were 
replaesd by others idilch »’sre part of an snaotaent that is 

I 
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knewi as tha CoapxidMnalva l>ni 9 Mbnaa Pzaswatlon and CentxoX 
Act of 197.0» anothar aet mna yoa don't baaa to rmaaJiar 

TLaaa naw provialonB ara containad ia oartain 
saotlona of Titla 21 o? tha Uaitad Stataa Coda# 
opaeiflcally# thongh yon doa*t naad to kaoir than# that an-* 
plains why you will haar rafaraaoaa X beliawa to naibara 
Ilka Section 812# Saotion 841(a) (D # and Saotion 841(b) (1) 
(a)# aa X iraad through parta of this indietaiaat. 

Now# thaaa prowisione# alfaotiwa Nay 1# *71# 
fdxbid tiia diatribution or tha posaaaaloa of with intent to 
diatributa certain kinds of narcotic drugs in schadnlas of 
so-called controlled substances* lliaroin is anotig those# 
and it is In Schedule X. Cocaine ia anong these# and it 
ia in schedule XX* 

Very slnply desoribod# these provisions sake it 
unlawful for any person knowingly or intentionally to 
distribute or possess with intent to distribute any CKm- 
trolled substance# suoh as herein or oeeaine. 

Now# under tha law# both pre-Nay *71 and post- 
Nay *71# it has been a erisa to eonspire to violate either 
of those provisions* 

Kith that statutory fT a nswor k in view# let re 
again outline# and then go specifically to the charges in 
the indietscnt. 
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1 

o 

CauAlt Xt t hami saicii^ cshargas a oonaplracy 

1 

3 

diving a pariisd *69 to *73. It cdiargaa that tha aonsplraoy 

1 

4 

had as objacts vloia^U-on of both tiia old atatnta praoading 

1 

5 

Mayll and of the new statute following May 1, 1971. 


6 

Cou^it 2 alleges a substantive orine* an unlawf^ 

1 

7 

tse^fer without an o^rder fom, in August 1970. That is 

1 

8 

alleged under ^ old law whicdi was in effeot in that year 

1 

9 

1 

and as X have said to Kay of S.971. 


10 

Sintllarly « fSoont 3f idileh eharges a violation 


11 

in Kovsnber 1970, is laid under the old law. 


12 

Covits 4 and 5 charge violations in October of 


1? 

1971 and Movenber of 1971, and both of those substantive 


14 

chaises Ore under the new provisiOM of Title that I 


l« 

have BMntlonad to you. 


16 

Beoanse the oonspiraoy Oharge in Count I alleges 


17 

a® aalawful agresaent to violate both the old statute and 


18 

the new, and because those statutes are involved respectively 


19 

in the four substantive eounts, it becesias sinplestr I think. 


ao 

and nost eoCnosdoal of repeUtlon* of whioh there is 


21 

inevitably sene,, if i proceed in these inutructicns now to 


22 

tell yon the rules and the prc^isaui under Counts 2, 3, 4 


23 

and S, the substantive counts, and then go back, after 


24 

that, and give you tha inatruetiona reguirad 


25 
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relative count 1, the conspira*^ count; and i am going 
to proceed in that fashion. 

In each case l am going to read to you the 
eounts of ^ indictment about which I am giving you these 
instructiojis. As I say they will be with you» but I 
think it gives some concrete meaning to have these read 
before we proceed to the statement of the necessary eleirent^ 
and other -rules relating to these accusations. 

Count 2 reads as follows: "Mie Grand Jury 

charges: ;cn or about the naonth of August 1970, in the 
Southern District of New Vork" — well, let me stop there 
for a minute and mention to you what you may know. The 
Southern District of New York enbraoes the counties of 
Manhattan, the Bronx, Westchester, and other counties moving 
upstate, in seas of which, if i recall, some of you may 
live. 

Bach of these counts in this indictment charges 
violations of law occurring within the Southern District 
of New Yo:rjf. 

I think the svanations have made pretty clear t> 
you that that is hot a subject of primary oonoern or disputi, 
but in any event I mention that to you and 1 aantion to 
you that you could not find a crime having been oommitted 
in this District unloes the orisdnal oondgot you found 
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Imyond a OavSb^ it0«manmd, tm It it alleged, 

witflln the Sovthacn OlatiPidt af Ma iwk. 

Let me go beak;: In or about the month of 
Auguet 1970, in the Southern District of New York, John 

m 

Capra, Laoluesa Guarino, Stephen Dellacava and Robert 
Jeimain, the defendants, and co-oonspirator Joaquin Ramos, 
unlawfully, wilfully and knowingly did sell, barter, ex- 
dtange and give away to Alan Morris approximately two kilo- 
grams of heroin, a narcotre drug, in tliat the said sale, 
barter, exchange ud giving away was not in pursuance of 
irritten order of the said Man Norris, on a form issued 
in blank for that pur^se, by the Secretary of the Treasury 
of the United States or his delegate. 

You will notice the charge that i have just 
read, ^legas.' a sale or givj.ng to Alan Norris, who is a 
defendant in the first or conspiracy count, but he is not 
a defendant, though he is named as the buyer, in this 
substantive count. Count 2. 

Count 3 reads this way z On or about the 6th 
day of Novetnber 1970, in the Southern District of New York, 
John Capra, Leoluca Guarino, Stephan Dellacava, and Robert 
Obzmain, the defend|*Ats,« unlawfully, wil^^ully and knowingly 
did sell, barter, eA<di^ 9 e aiul ^iye avey to George Harris 
j^^rpximately one kilogram JwMTDitkr a narcotic drug, 
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in ^at tiift said sala^ barfcar^ uchanga imd giving away 
was not in imrauanoe of a writtan order of th« said 

Harrr.s on a fom Issuad in blank for that purpose 
by the Secrotary of the TJ^aaury of the United States or 
his delegate. 

What I said adx>at Morris under Count 2 applies 
to Harris j.ii Count 3* He is named as the recipient or 

buyer r but he is not a defendant j.n this count. The four 
defendants Capra, Guarino, Dellacava and Jermain are t*** 
only ones n<uned in each of the substantive counts. 

Now, in. order to prove guilt under either of 



these counts, the Government is required to have establishe 
beyond a reasonable doubt each and every one of five esaent 
elements. When I say each and every one, I moan just 
what those words convey. If anyone is not established 
beyond a reasonable doubt, you must acquit. 

The five essential elements are these: First, 
that on or about the dates charged in each of these two 
counts the defendants nasaec' wilfully and knowingly either 
sold or bartered ox exohanced or gave away a narcotic 
drug. You will notice I put "or" between each of those 
verbs or partlolples, and I tell you it is not necessary 
for the Goyamment, in spite of tha form of the indiotaant, 
to prove more than one of ihose prohibited kinds of acts.. 


aal 
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Zf you find a sailing or bartaring or andhanging or 
giving away^ that is snfficxant to establish this first 
alsKiant. 


Saesond, that the snbstanoa rafarrsd to in each 


of ttaasa covnts was in fact a nanaotio drag, and spacifioa:^ 
heroin. 


lyi 


third, that the narcpotio dmg was either sold 
or bartacwd or arohanged or given to the defendant Alan 
Morris in Ccnnt 2 or the defendant George Harris in Count 

Fourth, that Alan Norris, in tiie transaction 
alleged in Count 2, and George Harris, in the transaction 
alleged in Count 3, did not give to the defendants Capra, 
Guarino, Dellaoava and Jermain, the alleged suppliers, 
directly or indirectly, any written order for the 
narootic drug on a form supplied by the Secretary of the 
Treasury or his delegate. 

Fifth, that the defendants named, in selling 
or bartering or giving away the heroin charged in each of 
'^pase two counts acted Jcnowingly and wilfully. 

How, those five essential elements Z think are 
for the most part self-esiplanatory, and I won't elaborate 
epseclally on most of them. 


i 
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But l(Bt MS at this point talk to you a llttls 
about a ooiiospt that is applieabls throughout tbs oassr 
and then g Lvs you an additional itsn of instruotion, 

bearing spiacifically oo tbsss two substant ivs counts j 

nuiabexied 2 and 3. 

You will recall in idu&t I Imvs just read that 
the fifth visssntial elament requires proof that a defendant 
was acting knowingly and wilfully on the occasions in ques- 
tion. Th«>se words, knowingly asd wilfully, which appear 
in the indr.ckaent, and appaar comnonly in instructions, 

refer to tlie elenent of crminal intent in this case, with- 
out idiich there could be no conviction. 

So the words are iaiportant. 

Hoii';ever, they are not aq^eterious, their 
definition is not especially eoBq>llcated. 

In order to ha/e acted knowingly and wilfully, 
a defendant, must be shown to have acted deliberately, pur- 
posely, intentionally, not as a result of mistake or 
accident or inadvertence. 

The defendant }Med not be shown for this purposi i 
to have kncwn that ho was violating soms particular law 
or to have known the terms of any law applicable to his 
conduct. But he must bo .vhown to have been acting with 
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a bad or avil purpose in the sense that he hnew be was 
engaging in narootics dealings foidbldden by the criwlnal 


law. 


These qualities of knowledge and wilfulxiess 


need not be and oonnonly can't be proved by so-oalled direc 
evidence. Fhey relate, as you know, to the state of a 
perami's mind, and normally, though the state of som eone 's 
min<l is a fact, it is a fact that we can't get at by direct 
sensory observation, and sc here, as in most cases, and 

i 

as in your daily life when you are trying to figure out 

intentions or motives or purposes of people, you 

I ■ ' I 

must rely on clrcumr^tantial evidence. 

i 

Your task will be to weigh all the facts and 
cdrcumstancss surrounding ihase defendants and the events 
in guestioni. to dsoide whether they or any of them, at thoa 
times in question, behaved knowingly and wilfully. 

You may consida.r whether you find circumstance 
of secrecy or intrigue or ceviousnees or attenq>t8 at 
conoealment. You may on t he other aide consider idiether 
the conduct in question oociurred qpenly and without any 
attempt at concealment or subtrifuge. 

‘ fou will consj-der suoth things, and as l have 
said, all the circumstancer. that have been laid baforc you 
in this case in deciding this essential question of orimin 
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latrmt, in <lacictiiig whatbnr om or moxo o£ th«s« dafoadantc: 
has becm proved to have been acting kncwingly and wilfully. 

The situation is different elsewhaze in the 
case, but y*m will recall that in connection with its 
atteispts to prow Gounts 2 and 3 of this indictaant, the 
Government has not px^docisd the heroin which is alleged 

to have been transferred on the occasions to which those 
counts refer. 

t 

X instriict yon now that the law does not xeguir » 
that accusations of this kind must fail unless the narcotic 
or other substa n c e is physically produced in court. 

As with other facts in criminal or civil litigii- 
tion, the Government i» permitted to undertake to prove 
a fact of tills nature by circumstantial evidenoe» and the 
contention of the prosecution in this oase is that the 
necessary proof has been made in that fastiion. 

As you know without summarising, but singly 
referring you to the evidenoe involved here, the Government 
relies on the testimony it has produced as to the specific 
events that it says occurred in August and Novesher 1970 
-A® to establish tf^at at those times there were sales • 

to Alan Morris and George Harris respectively and that 
what was sold was heroin it. approKiaately the amounts 
ohaarged in each of the Cour.t8 2 3. 
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The prosecuticn also invokes, as yen have heaic^^ 
evidence as to the transactions which is clal«»d to show 
that they sfare conducted %dth secrecy, with deviousness. 

It relies on evidenoe which it claims to have shown othfir j 
alleged diallings in a white powder, shown to have been ! 
heroin, v. relies on the prices allegedly Involved in the 
transactioas and on the alleged absence of oosiplaint by 
the alleged custoners. 

These aro items, as I say, of circumstantial 
evidence, it is for you ts decide whether the Government 
has proved beyond a reasonable doubt that the material 
Involved in those two alleged transactions, or either of 
them, was tieroin. if you axe not satisfied of that as to 
either court, then of course you must acsguit on that count, 
and if that is true of botli, you must acquit on both. 

Now let me come to the second pair of 8Ubstantl\*{ 
counts. Counts 4 and 5, bov* of which are alleged under the 
law effective May 1, 1971, 

Again, four of the defendants axe involved here, 
itessrs. Capra, Guarino, Dellaoav^ and Jemain. Mr, Morris 

and Mr. Harris again are nc>t named as defendants in these 
two. 

Let me read yoti these last two substantive 

counts. 
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Count 4, tho j«ry further charges in j 

or about the nonth of Oct<iber 1971, in the Southern District 
of New Yoilc, John Capra, liooluca Guarino, Stephen Dellacav^^ 

t 

and Robert. Jeraain, the defendants, unlawfully, intention- j 

ally and knowingly did dii^tribute and possesa with intent | 

1 

t<j dxstrihute a Schedule .t narootio drug och'..«.:"villed aub- } 
s^canoe, to wit, approoeina 3:ely 5-1/2 kilograms of heroin. j 

Count 5. The grand jury further charges in ! 

i 

or about IJie month of October 1971, in the Southern Distriiilt 

I 

o.e New Ycik, JohnCapra, I^aoluca Guarino, Stephen Oellacava ; 

I 

and Robexi: Jermain, the dafendants, unlawfully, intention- | 
ally, and knowingly did distribute and possess with in;tent| 
to distribute a Schedule 2 narcotic drug controlled sub- 
stance, to wit, approximately one kilogram of cocaine. 

Under each of these two counts, before you may 
convict oii either, the Goverfament must have proved beyond 
a reasonaole doubt each and every one of three essential 
elements, and these are the three: 

First, that the substance the Government claim 1 
to have b<i*en Involved in these transactions was a narcotic 
drug controlled substancf:, specifically heroin in Count | 

4, emd oacalne in Count 5. 

Second, that on or about the dates alleged, th 3 
defendants distolbutad or possessed with intent to distritjatf 


SOUTHERN DIST R!CT COURT REPORTERS 
.. '^'NlTEDSf/.TES COURT HOUSE 
SC.ViRE,N.Y.,N.Y. ICXF tCLCPMONE; GORTLANOT ;M580 






3leb-17 


3924 


tiM snbstane* in quaatlon. 

Third, that thct dafandaata aotad kaowliigly 
and wilfully. 

I want to alaborata briafly on at laast the 

V<^ 

first two of thasa thrae aKaantial alananta. 

As to tha first, tha Govaznnant allagas that t 
substances tranafarrad in liiesa two counts ware in faot 
narcotic drug oo&\trolled substanoas. As far as tha law 
is conoemad I oharga you aioply that heroin is a Schadula 
1 narcotic drug and cocaine is a Schadula 2 narcotic drug 
controlled substanca. 

With raspaot to these counts, the Qovamiiaant 
has produced the alleged heroin and oooaine which it says 
was involved. 

If you find bi^ond a reasonabla doubt that tha 
Go'iramment has proved by tlie tastinony of the ohaodsts 
that Exhibits €8A through i>8X relating to Count 4 is 
heroin, and. that Exhibit SSL, ralating to Count 5, is 
cocaina, tiien this elenantr tha natura of the subatanoe, 
is satisfied as raspaots aaoh of tha counts with raspaot 
to idkich yciu naka auch a finding. 

As to the saco:ad assantial al«oant in Count84 
and 5. Tiie oharga is thab tha defendants diotributad or 
possessed with intent to distribute tha narcotic drug 
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ccatxolleil sabstatMae in qnastioia. I 

i 

Distribution in tbls sotting, in the oirctBft- ! 

i 

Btanoes of this case, neaiji siuply selling or delivering | 
or transferring. 

An to the notion of jaosBession, and possession 
with intent to distribute, let ue say a few words about the 
meaning of that first word -possession" in this setting. 

Basioally, to begin with, the word possess 
has an every-day meaning famiUar to you, referring to the 
having of some <d>ject within one's ^trol. | 

Possession may be of two actual or oon- I 


structive. 


How aotual possession n s ana personal, nanuaJ., 


physical control of the thing in question. 

Constructive Eossession exists if the things 
or thing ace or is in the physical possession of soaie other 
E>er8on, but the defendant or the E>er8on alleged to have 
opnstruotive EM^ssession hzua the power to exercise control 
over that other person and over the thing or things, over 
their distribution, over their movement, over their deliver y. 

In other words, to possess sosMithlng oonstruot- 
Ively, you need not have i t in your hand or in your pocket. 

If it is within your E>owex to exerciss control over the 
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tfaizjg ~~ and in this oass thi^ subjsot is drags — you havia 
oonstxuctive posssssion of i'hat thing* 

Specifically, to spcMdc ih terns of shat the 

Go^emiaant contends and idiat yoo nay find to have been prov* 

' ; ! 

or i;iot proved, the contention is that the transportation 

of the 5-1/2 kilograns of heroin to Toledo, Ohio, as 


chairged In the fourth countr was a 


jllegedly 


done pursuant 


to the direction or with the parti<^ipation of Capra, 

Guarino, Dellacava and Jemain. 

If you find that kind directicm and contr^ol 
beyond a ree scalable doubt, this wotld satisfy the reguirenej it 

f 

of possessicn within the maiming of the statute. 

The defendants contend, on the other hand, that 

i 

the Government has failed to prove beyond a reasonable 
doubit that they had any oouieotion^ with this shipsient and 
any possession of the narcotics ih question, whether con- 
structive oi' otherwise, and that, very briefly, puts one 
of the key i.ssnes for your decision in this case. 

As to the third essential elcsnant in Counts 
4 and 5, again, the de£ende:ats must be found to have 

I 

acted knowingly and wilfully. 

I talked to you about jshe meaning of those word.i 
under Counts 2 and 3, and I sinply say that idiat I said 
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in. that cooaeotion appller agajUt hara. 

In conaactlon with all four of tha anbstantiva 
ooimts, the oouata nuabarad 2 throagh 5, tha Govarmant 
Kallas on anothar statute, another anaetawnt of tha 
Congrasa, and a ooao^pt ifc that statute 
and abetting. 

»ow, under that oonoeptlon and that statute, I 
it Is not tiaoessaxy for the Govaxanent, if the assaniial 
elsnents aca othazwtsa ealabllahad, to alioK that a 
himself physically ooamittmd the orima in qasation. 
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Th^ ItM providafl In this statute and elsetrlMm 
that a nersan Mho aids and abets another to eonmlt an 
ofifense is gollty of the offense an If he had comnitted 
It himself. The government invokes this rule here and 
contends that John Capra and Leoluca Cuarino should be 
found gullt?^ a^ aiders and abetters of Stephen Dellacava 
and Robert Jsrmain. 

S Instruct you in this connection that you may 
find the defendants Capra and ithiarino guilty of the offenses 
charged in Counts 2 through 5, if you are convinced beyond 
a reasonable doubt that Stephen Dellacava and Robert 
Jemain comaltted those offenses, and that tlie defendants 
Capra and Cuarino aided and abetted them. 

To find a person guilty as an aider and 
abetter you must of Course find something more than 
mere knowledge on his part that a crime was being 
' committed. 

A mere spectator at a crime is not a 
participant and nojb an aider and an abetter. 

It is not necessary, however, as I haw said, 
to find that the defendant himself# accused as an alder 
and abetter# did any of the acts charged. 

How do you determine this? TC decide whether 
any particular defendant aided and abetted the consnission 
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of an offenaa, you ask youreelves those questions: 

Has he associated with the I'enture? Did he participate 
in it in some direct oapacily as somethlnq he wished to 
Bcocnplish or bring about^ Did he seek by his own action 
to .make that enterprise, the criminal enterprise, succeed? 
If be did, then you may fine, that lie is an aider and an 
abetter. 

we cone back to Count 1 of the indictaunt, 

the conspiracy charge. Thie in its allegations is somewhat 
longer than the others but I will read it to you anyhow 
again for a kind of baOkgrovnd and introduction. 

I MB going to roac! it to you in two installments. 
I will stop before a headinc on the second page of this 
document called overt acts end later on, for reasons that 
I think will be apparent, I will come back and read that 
remeining paction of Count I. It reads as follows: 

"The gramd cl.aurges: 

" 1 . Prom on or alout the first day of July 1969 
and continuously thereafter uo to and Including the date 
of the filing of this indictment, in the Southern District 
of li^ew York, and elsewhere, John Capra, Leoluoa CNiarino, 
Stephen Dellacava, John Caniso, Robert Jermain, Qeorge 
Harris, Earl Siratns, Algn Moiris, Joseph Hessina, Jack Brown 
and Carroelo Jaroia, tha defendants, and Herbert Sperling, 
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I milia MiddUbrook, Harold Hoapaddan, Joaaph Coafortl, 

Jack Spada, Joamiln RamcHif HoxMa Htanlay Marabal, 

Jlmnu. Rosa and Louia Ollvaran, namad harain aa 
oo-cc«Bplrator8 and not aa daftmdanta, and othara to tha 
grand jury known and unknown, unlawfully, wilfully, 
inter^tlonally and knowingly combinad, oonapizad, 
oottfedarated and agraed togathar and with aaoh othar to 
violate sections 4705(a) and 7237(b) of Title 2$, 

United States Code, and Sactiona 812, 841 (a) (1) and 

/■ 

841(b)(l)CA) of Title 21, United States Code. 

**2, It was paiH: of said oonspiracy ' that the 
aaid defendants md oo-^nspira:bor8 unlawfully, wilfully, 
inter tionally and knowingly would sail, barter, exchange 

I 

and give away narcotic drugs i the exact amount thaxadf 
being to tha grand jury unkncwn, not in pursaanoa of a 
written order of the person or persons to whom snedt 
narcotic drugs were sold, baartered, exchanged and given 
away on a form issued in blank for that purpose by the 
Saeretary of tha Treasury or his delegate, contrary to 

law, in violation of Saetlonn 4705(a) and 7237(b), Title 2«, 
United States Code* 

3. It was further part of said oonspiracy that 
tan said defendants and oo-conspirators unlawfully, wilfully, 
intentionally and knowingly would dlatributa and poasesa with 
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intantion to dls^arlbuta adiadnle I and II narootlc 
drug controlled aubatancee. the exact anount thereof 
being to the grand Jury unknom in violation of Sectiona 
812, 841 (a)(1) and 841 (b) (1)(a) of TiUe 21. United statea 


Coda." 

Then ijcaamm the o'Wert acts and, as I said, I will 
read those alla^atioits to you in a little ifhile. 

This first Qoxait, I remind you as far as we are 
nc«)7 concerned in this case,, involves all six of the 

I 

defoiid.^nts on trial in this proceeding. Again, before you 
inay_ find any defendant guilty of the charge of 
conspiracy in Oiunt 1, the government must have proved each 
and, every one. In meaning of that phrase, each and every 

t u 

one of three esBent^hl aleraants and hero are the three 
under the conspiracy charges 

Firsts that for some period of time between 
July 1, 196S and May of 1973, %dien the indtetraent here was 

filed, there was a conspiracy of the kind the gotiemnent 
alleges . 

Second, that the defendants here on trial or 
one or snore of them knowingly and wilfully participated 
in that cossspiraoy. 

Third, that someone ,of the conspirators, 
whether one of those here on trial or any other, committed at 
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leaat ono of the overt acta set forth in the indlotnont 
for the piiirpoao of furthering the oonspiraciy. 

Agr.ia, I atn going to elaborate and explain each 
of these, threin essential elements. 

,i\3 to the first, the neoessity of proof beyond 

I 

a ruasonal'-.ie doubt tl^at there was a oons pi. racy of the kind 

I 

i - ’ 

in question, l have to begin with an understanding of, the 
relevant maaniac of that term conspiracy. 

'A c-onsirdracy for purposes of this case may bo 

defined as an agreement or oomhination of two or more persons 

« 

joy thoii' eonesrteA action !to accomplish soma oriniinal 
pun^oae, As 1 said fto you earlier, the unlawful agreement 
or coiT\bination is the gist of this crime of conspiracy. 

Tit is often said that a conspiracy Is a kind 
of ^partnership in crime in which each member becomes the 
agent of e\iery ether maivibeir. 

Although we use the standard legal terms like 
agriaement and agency, it is obviously iiot neoessary that 
in this kind of case the government prove a formal 
agreement, or partnership in the uswiil lawful sense of those 
teniua. 

Common senso tells you and the law embraces 

common sense in this instance, that when people, if they do 

enter upon a criminal conspiracy, much is left to informal 
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t r»g 6 

2 tuuuipreaMd undAirstanding* 

3 In detandnlng h*r« wlMthttr feh« oowiplraoty 

4 ^laged has bean shown to havs sscistsd, yovx task will be 

5 to jodge the total picHiure of the asserted acts and 

6 conduct of the alleged conspirators which the gpvemeent 

7 claiias occunrod in order to prcMOte in concert the 

8 criminal objectives of the unlawful dealings in narcotics. 

9 As £ mentioned to you also earlier , sinoe the 

10 I heart of the matter is the unlawful agreement, a oonspiracy 

11 I may be found to have existed even if its objects or 
32 I purposes were not carried out. In other words, a 

13 I oonspiracy may exist though it does not succeed. 

14 I At the same time, evidence that one or more 

^5*1 objects of the conspiracy wore in fact achieved may be taken 
*6 as evidence that tlie conspiracy in fact existed. 

]7 As I said, yoxir task in this case is to take the 

18 whole record, t?ka all fche evidence together, consider 
K the gaps in the evidence as you may find them to exist, 

3C and decide on that total appraisal whether there has been 

iil proof l:iev<>nci a reasonable doubt that two or more of the 

32 allegeci cjonsniratora agreed expressly or tacitly to 

^ purstOM the unlawful objects alleged in Count one of this 


24 Indictifient. 


The govomment alleges titat there was an overall 
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conspiracy in existence f©r sons portion of the time 

Irrorr. 1965 to May of 1973. 

The cionspiracy is alleged ^ as you know, to have 
had a n^nsiber of participants including the defendants 
here on trial, other defendants who are not here on trial, 

And still other people not nan^sd as defendants in the 
indict-vnent. 

Yoii know that the government charges and claims 
it proved that there were a varietv of roles for the 
variowis individuals elaipiad to have been In the 
conspiracy . 


13 

il4 


15. 


16 

17 

16 

lb 
•?? 

ti 

0 

ll 

:is 


Tt is alleged that different individuals way 
have bi^en in the conspiracy for differervfc perioflB of 
.time, sowe throughout, some early, some later. 

I»eaving those assertions for you to consider in 
your deilberatlons on the evidence, I instruct you now 
and rer.iind you that Count one does charge a single overall 
co;ti8pirac^,>^ ;mc7 the government must prove such an overall 
conspiracy in tvcder to make out the first of the three 
essenti.al e.i eaieints on which I am now instructing you. 

So It the go^^ernwent has not established such 
t< •r ’lcy,. but has established onlv a variety of 

di:\-foront anc! unconnected conspiracies amo.ig 
di:i:oi;en;,; ix op.'e, there would be a failure of proof as to 
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olttiriertt: oxi;5 vncler Counfc owe axid you M'ould have to acxruit 
’jn itiuit c..ij:uit. 

'/ov. wi.1% recall in this confiection that one 
ob;jflC‘i: of tliis alleged conspiracy was the violation of 
■chi statute in effect until May 1, 1971 « 

That is, an object of violating the law requix'ing 
that nai'cotic drugs not be sold or bartered or given away, 
witlxout the sailer or givers receiving a form for that 
punsose issui^dvby the Secretary of the Treasury or his 

delegate, I 

I 

Then it is; said that a second object of the 
conspirzicy, e.nd this woulJl relate to the period after 

j * 

May 1. 1971, was to violate the latest statute, the one 
bhat forn5u3 the distribution or possession with intent 
r«.» <.ii£itribv\f:«i schedule 1 and schedule 2 narcotic drug 
conci'olied si.'bstances, and that is, of course, heroin and 
oocaixje. 

j I ave yt>u tHiat in our system violations 

of the ctrfaidnal la^^^just be put in terns of a duly 
inacted ttt it!3te and so 1 have addressed your attention 
to tho srfca^'.ir.eii that underlie the chronological portions 
of this arf':!us-;.?ii*ion oi^ the conspircicy. 

'■.c the sane tJ.me:, I think it is fair to say i that 
bot.t7. bctforoi iimi after May 1, 1971 ^ the basic x-nrong alleged 

I 
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W the governirant In this case, the tmau<±iorised 
Bale 03? transfei: of dangerous drugs, such as heroin and 
cocaine, and the basic nature you must find of the 
conspiracy alleged in this case throughout that period 
was a conspiracy to engage In the sale and distribution 
of such narcotic drugs. 

Throughout then you must ha^o in mind the 
kind of conspiracy charged in tills case, the fact that only 
one is charged, and then you must determine with these 
thoughts in mind, whether that kind of conspiracy has 
been established beyond a reasonable doubt. 

You will co isider this probl^ of chronology I 


just mentioned not only in connection with this first 
element but again in <x>nnection with the matter of 
participation or membership to which I will come presently 


in dealing v;ifch the second j element of this offense. 

Before X get to that :.et me say a few words about the 
niattijr of the duratloiji of a conspiracy in our law. 

I 

If you fini that the kind of overall consol racy 
the gooerjMwant charges has been ostabliahed, the exact 


lengtii ol; its existence is not critical. 

r,3t me amplj|fy that just a little bit. 

1 have read jand re'-read to you the allegations 

of the iiidictmti/it thatj char^ge a conspiracy from about the 

I 
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10 

Ist. day €>i: Only 1969 up to and including the time the 
iadictment wan filed in May of 1973. 

All r told you iust now is that the 

government is not required to prove that the conspiracy 
actually started and existed over the entire course of 
that period. It is sufficient if you find that the 
conspiracy has been proved, it is sufficient on this 
question of duration, if you are satisfied that such a 
conspiracy existed for such portion of that total period 
al?.eged in the indictment. 

Now, if you do not find this first element, 
that the conspiracy exlstsd^your task on count ons# as 
I have said, you must acquit. On the other hand, if you are 
satisfied that tJie ooyiupiraey did exist, you readhi the 
second essential elements you reach the question whether 
one or itnars of the defendants whose case you are considering 
ware xnemibers of or participants in that conspiracy. 

This element of mend^ershio must be considered 
and decided with specific and particular reference to 
each indi\''idual defendant upon whom you are- asked to reach 
ft verdict. X emphasise once again that in this respect, 
quite importantly, as in all others, the question of guilt 
or innocence Is individual and must be considered separately 
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with respect to each or diffe-^ent individual. 

So the particlpafidon of any defendant in a 
conspiracy must be established bv evidence as to his own 
words r his own actions, and his own conduct. 

Of course, each individual person's stateaiants and 
actions may and do take on neaning and slgnificanoe from 
the setting in which he acts or speaks. 

Thus, in this «>ntext as in others, you will 
consider the behavior, such as you find It to have been, 
of each person involved in connection with the behavior 
of other people to the extent that such connections are 
eiitablished to your satisfaction by the evidence. 

In addition, there are some Specific rules 
that :)mu have heard fleeting xeferenoa to about acts and 
declarations of co-conspirators and 1 xn going to talk 
about those in a little while. 

Pirst, let me say that to find that: any defendant 
was a meniber of the conspiracy in this case, you must 
find that he knew the unlawful purpose or purposes of the 
conspiraciT and knowingly associated himself with them. 

The govemaient must establish beyond a reasonable 
doubt that any particular defendant . you are considering 

'j 

entered into the conspiracy, aware of its basic purposes 
^d objects, with a specific criminal intent, that is, with 

SOUTHERN DTSTRICT OOURT REPORTERS 
United States Court House 

FOLer SQUARE, MY.. MY. 10007 TELEPHONE; OORTIJ^D 7^ 


3939 



i. 


’ J.'Sf; 12 ‘ 

3939 

a V'urv^o-^o af violating tho latwa against naircotic tranaaotlona 
about wuich 1 l^v's already told you. 

?fere association with one or more conspirators 
does not make h person a member of a conspiracy. 

Nor xs knowledge of a conr.piracy without participation 
sul'ficient. T-^at Is necessary before you roay find member- j 
ship ia that a defendant associated himself, however 
informally, with the conspiratorial scheme or plan, knowing 
the principal purpose or purposes and intending to act 
in some v^ay to bring about the success of the venture. 

1:? a person does participate in that way v/ith 
knowledge, ho may be a member of the conspiracy even If 
he ovily vj&.rticipatea in some parts or aspects of the 
conspiratorial ciims or agreement. Re may be a 
conspirator in that case even if he doesn't know all of 
the other participants, and even If he does not. actually 
encotintsr some or all of the others. 

The qiiestlon, to repeat it, is whether a person 
nasi voluntarily joined, however informally,, in that 
conspiratorial venture knowing what it is about and meaning 
to par,::i(;:4>ata in the success of the operation. 

The guilt of a conspirator Is not governed by 
th?. extent or duration of his participatioj-. , or by the 
quf.stion of whef;her he had knowledge of all the operations. 
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if a poraon ioined a conspiracy after it is formed, 
ai^c eng/igaa in it to a degree mojts limited than the 
angagemfjnt cr participation of otJiers, he is equally 
cnlpable, ao long as he might be or is a conspirator within 

the meaning of. these conceptions as I have given them to 
you. 

Each nsoraber of a conspiracy may perform different 
acts, distinct acts at different times and places, some 
may play larger, some smaller loles. it is not required, 
as X say, that a parson be In from the very start. 

Hte may join v/feile the conspiracv is In progress, and, if he 
does., he may be held liable for what has transpircMl before 
ne 'joined and as well what happens afterwards, while he 
remains a meiober. 

i‘i^ be specific about that conception, if you 
fina that tne conspiracy as charge existed and that both 
lohn Capra and Robert Jermaln as the government alleges 

wwte MKd>er«, and If you find that Jemaln dellvorod heroin 

to /Uan Morris viuring the conspiracy and in furtherance 
of it, then the acts of Jermain may be found to hav»» been 
binding on Capra, even thoucd> he was not present at 
the time of their occurrence. 

;:n short, the question as to membership is 
did a defendant, any particular defendant uc/on whom you are 
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focusing m you consider -these defendants separately and 
at a time, did he *foln one or more of the others in 
tfie cfonspiracy, with an awareness of at least some of its 


basic p-urpoaes and aims. 


so, then -you may find that he was a full member 
of the conspiracy, and he may be held liable for all of it, 
even thougt* his participation was partial as to time or as 
to the extent of the activities in question . 



! 


NOW', throuqhout I keep stressing the Importance 


of your individual consideration of the defendants. You 
vrill realiKe as you try to sort through the evidence amd 
cohtiider the extent, if any, to which the government has 
proved its allegations, you will realise that the charges 
themselves against these defendants are separate and 
different and distinct as to each Indit'^idual one. 

The government claims that the defendants had 
. 5«iparate roj-es and each defendant, and this is 
impC'S.'tant, pleads not guilty to these charges in this 
and all other respects. 

Xn considering whether the membership elentent 
has been established, you will, l ramind you, take each 
defendant, one at a time and consider what, if anything, 
the evidence shows as to him and, on this kind of basis, 
fnake up your mind as to his alleged mexnbership or 
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no»-««berahip. and whether «,t«r.hip e. ...erted hee been 
iwoved beyond a reasonable doubt. 

I will renind you of this in a little while in 
I the course of these observations that I now makm about 
this sabject nentKmed earUer of acts and declaration.. 

I have told yon in a fairly standard legal 
conception that in a sense, one conspirator, one aenber of 
a conspiracy, is said to be the agent of every other 
wmtoer. One of the things that follows from this is that 
if a jury finds from a pr^nteanoe of the independent 
•widence as to each individual alleged member, that vooplo 
I Shall call for the moment A, B and C are all rnambera of 
a conspiracy, then the acts or declarations of A, even in 
the absense of B and C, may be taken as evidence against 
B and c, provided that those acts or declarations occur 
during the conspiracy and in furtherance of it. 

In considering that rule, whicdi I will try to 
finalise a little bit more in a little while, remember that 
the rule applies only while any person against whom you are 
considering some other persons acts or declarations is 
bund by yon actually to have been a mamber of the 
conspiracy. 

At any time when any person is not a member, 

«»«m no other person's acts or dsclerations may b. considered 

■ 


i/ 
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agamst bim for any purpose vritatsoever, even though they 
may have been In furtherance of the conspiracy and may have 
taken place while the conspiracy was in progress. 

In this connection I have to tell you about a 
couple of rules which are not very complex concerning 
how you iv^asure the duration of a conspiracy, and how you 
fiii^ whether it may have teznlnated or whether raenbership 
of any individual nay have taminated. Tie rules are these t 
K'lrstp a conspiracy ones it has been foxned is 
presumed to continue until its objectives are completed 
or until tJiere Is an affiinoatlve act of termination by one 
or more of its menhers; or until It is ended in sene other 


way. 


Second, as to any individual alleged to be a 


roamber, once a person is found by you to have been a member 
of the conspiracy, you may find that he continued his 
iTtambarship until the conspiracy ended, unless there is 
soma affirmative proof of wlthdrairal or disassociation. 

And now, you will want to bear those things in 
wind as 1 will try to make them a little more concrete 
by illustration in' a little while. But you will want to 
bear thara in mind as you go along in considering whether 
or to whai? extent you may consider any acts or declaration 
of any of these alleged conspirators as binding upon or 
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affecting tuiy other alleged conspirator. 

Von should consider in this connection, for 
example, that the defendmit George Harris contends that 
the avidcuvje against him relates only to tha >>erlod from 
February ov March of 1970 until December of that year,. 

-ft .‘.3 argu«d on behalf of Mr. Harris that whatever may or 
may not be shown up to December 1970, he could not be 
deemed to have been in the alleged conspira-ry after tliat. 
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I'ha Govcrzfjaent, on tiie other hand, pointB to 


tlia introduction of Alan Morris to Jermaiu and Ramos by 


George Harris, and contends 'that this and other activi.ties 


of Morris suid other evidence which it claims to have pro- 


duced may be found by you to show Harris ' continuation as 


a conspirator after December of 1970. 


In addition, the Government relies here on 


the concept I mentioned just a while ago, that a person, 


once shown to be a member of the conspiracy, laay be found, 


depending on the jury’s judgment in every instance, may be ? 


found to have stayed a member until or unless there is 


positive evidence that he withdrew. 


Now you will consider these contentions as you 


tliinJc about the case of Mr. Harris, in deciding what if any 


acta a>id declarations of auny other people at ^lny given 


time may be taken into account by you in deciding the 


question ol his guilt or innocence. 


Remember that with him, as with others, for 


any tim^: dtiring which you are not satisfied that he was a 


miEsmber, n.o ac'ts or declarations of any other people mn'i 


be. con,*-" Idarad against him. 


Similar considera-tions , similar principles, 


tb.C'.'gh de-tails and the circr instances are different, 


i.. 
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" ppiy vi.llih ircspecv to t’tiie dofejiaaiTit Rob*;)' t Jenuci.lu. j 

j 

■\s to hi-iri,. Yow f.V'JCrill tlio ^lrc}u^vt;nt8 tlic. t ] 

Jie I’i-denco at most deaXB with him from .'loraewhere early j 

j 

;m 137C i:r:til abot.t November 10, 1971, when Ramos was j 

arrested ivi Nevj York for his alleged involvement in the | 

j 

•oJ.edo seirc.u.re of the suitoase, allenedly contaxning heroin* 

5 

and cocaine- ■ 

Again, the defendant Jerraain aisserts that nothip< 

I 

after that November fci..Tne could ba deemed to connect him ; 

I 

v/rfh tA'ie conspiracy, and that no evidence of anyaody alse’s-y 
(ictioviv or statements after that time may be considered 
against h.un- 

Th.‘s Government again contends that Jormain's ! 

utember. hip in the conspiracy has been shown to extend to j 

Movember 10, 1971, and that thex'e is no showing of with- ^ 

drawal tho."rt'c; fter so fchf*t you may find he continued to be | 

a merabcr.'. | 

» 

Ageiin, for any period vhere yo'-i are not satis- 

fied tViat he war. a member, you tnay not c;>n 3 ider anybody i 

I 

.tIsg's .jets or declarations ageins': him- j 

i 

Similar thowgnts and ins true tinna appry again j 

I 

in .rl.L^/.erent c.lrcumstariCQ3 to the cituacion of Alan Morris. | 
Yon will recall the undisputed fact t?iat 

i 

was < oken into custody on October 31, 1971- As 
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to him, I you this vary siiaple izmtziaction. I Ins^truc 

you that whatever you find may have b««n the situation 
before that date, before October 3i, 1^71, you may not 
consider against Morris any acts or declarations of other 
people occurring after that date. 

1 coxae now to the third essential elenoent, 
the requirement of proof of at least one overt act. 

If you find that there was tbai kind of oonspir” 
a<^ alleged, and if you find that one or more defcmdants 

I 

were mombera, you must still find beyond a reasonable doubt 
proof of at least one overt act before you may convict. 

An overt act in this context means very simply 
some act committed by a conspirator, one on trial or any 
ether one, as part of the effort to carry out or acooiqxlisb 
one or more objects of the conspiracy. 

) 

The overt act ncted not be a crime in itself, | 
but it must, as I say, bo somethlug dona to furtlier, to 
achieve success of tha conspiracy. 

The theory of thal^ which may or may not interes t 
you but it is very brief. Is simply this, that people migh b 
make an agreeiiixant or might t^alk as though they wore agreeing 
to viol£.te the criminal law and than they might do nothing 
cs a step toward carrying tliat out. 

It has been thought that if that occurs, only 
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talk of that natore# the result ought not to be criminally 


billed. And as a safeguard in out law of conspiracy there 
is this requireaent of proof of at least one, though there 
need not be proof of More than one, overt act. 

The conspiracy count. Count 1 in this case, 
alleges eight overt acts. You will recall that when I 


was reading this doomnent of the Indictment to you before# 

X stopped before this portion. Let ae pick up the reading 
and read to you the allegations of overt acta. 

It says: In pursttance of the said conspiracy 
and to effect the objects thereof# the following overt acta 
were oosonitted in the Southern District of New York and 
elseidiere. 
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(1) On or about Noveaiber 5# 1970# defendants 
Robert Jennain# Earl SiioRs# George Harris# and co^oonspirator 
Joaquin Ramos# met at Toai^s Villabianoa Restaurant# ' 

Bronx# New York. 

(2) On or about November 5# 1970# ao*coaspirat 9 or 
Joaquin Raiiios met in the Bronx# New York# with defendant 
Stephen Dellacava# and negotiated for the sale of a quantity 
of heroin. 

C3> In or about May 1971# co-oonspirator Jowjpuin 
Raaos met with defendants John Capra and Leoluoa Guarino. 
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axptirienoe, tbey aw, haard dirootly x«latiag to 

whatovor facts may ba la oontrovexsy in tha partioolar 
ctasa. 


lhara axa lots of a3coiv>tlo(as to thatr Imt tha 
ona asoaptiou I want to talk to you about hara Is tha 
axoaption for tha so<>callad axpart wltaasa. 

Wltaassas who hava baooBSi or «rtio olalja tAay 
havm bacons aapart in sooa art* solanoa or profassion or 
calling, ajcpart by virtna of aducation or eaparianoa or 
tioth, may ba prasantad by a par^ as a3q«rt vltaassas and 
may state their e^inloa s as to mattara Involvad in tho 
pasa along with tha reasons for thair opinions/ and of 
aoursa, they may ba oross-axaninad on all of that. 


You hava hoard, I think# subjaot to your raooll^ 
tion# six paopla in this oasa who tastlflad partly or 
%^olly in tha rola of axparts. 

You hoard two thiitad States chamists# Mr, Hogar 
Fualster# and Mr.Robart A. Bandar son# Dr. S. C. Chan# an 
associate profasaor of pathology at tha lUadlcal Collaga 


8f ffliia: fssifflg ?; ^ Sf 

aesHBeRSi' fS: i«gif ig}.t?sgfr s 

nologist# and Dr. Jaromo Allan Lovin# assistant professor 
of pharmacology at tha Medical Collaga of Ohio. 
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Slip*# people. In oM aapsofc or aotlMfr« lumi 


plftood thoir opiaionB aboa^ ana thing or *Tw»*vt>r bafora yon. 
It ia for yon, tha jury, to gloa to thoao opialoM aucti 
nalgiit aa yon thlhk tibay daaarvn. 

On tha anbjaota raapaotlng whloh thay 

aa on all othara, tha nltiaata daoiaion on tha faota la 
for youo 

If you telda that tha aaaartad aplaloo of an 
ai^»art ia not baaad upon suffioiant adnoatioa or axparianoa, 
or if you oonduOa that tha raaaona for tha opinion ara 
not sound or parauasiva, or if yon find tha opinion out- 
oaigbad by othar avldanoa, yon nay xajaot it antiraly, or yt i 
nay gioa it auoh aaight and signifioanoa in tha uhola iwi a u r 
aa you think it daaarvas. 

Bara and throughout, wbila you nuat oonaidar 
all tha avldanoa and weigh it and plaoa it in ita aatting, 
rnaaajbar that tha ultimata iaauaa ara thoaa that I haiNi I 
given to you,and not nltiaataly your ofaoioa as batwaan 

on iasuae which nay not in tha and ba ultimata or deoiaiva 
for tha oaaa; 

All of that ia for you, and wham the taeptkrt. 
thatimony fits, what you may Infar frm it aa X say am 
aattam for your sovamign, final, and anoluaiva judgaant. 
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Now, Inclodiiig the e^pctrte, yoa lutve 
mieded that you have heard a total of aoeethiag approaelilag 
50 wltaesaea. You have also heard Mae argoMut about the 
algnlfioaiioe or posddLble aiguificMUMM of people who eight 
arguably have been called aa witseaaee but did not appear 
aotually to teeij.fy before yUu. 

V Yhe signifioanoe of this la for you to judge. 
You nay eoncdude in your judgeaat that your primary 
overriding taek will be to analyae Mad appralae the teatl-* 
nony and other evidence that haa actually been plaoed befo 
you. On the other hand# aa I say# It ia for you to 
weigh, in your good judgaent, the oontentiona you have 
heard and the significance of the contentions you have 
heard about people who did not appear as witneases. 

The law on this aubject is very aiiople. There 
isn't any presumption against eny party in a lawsuit 
from the failure of that party to call a witness , if you, 
the jury, should fdLnd that the testimony that witness night 
argxiably have given would be aerely cunulatlve or repetltlv^ 
end would not be of greater value than that of witneaaea 
who did appear and did testify. 

On other hand. If you find that It was 
peculiarly within the power of either the proseeution or 


SOUTHERN DISTRICT COURT REPORTERS 
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the defense to pzodixce a witnsee who could have given eate 
lal testimony on some issue, the fallnxe to call that wltw 
■my give rise to an infexenoe, if the jory finds it warxeni 
that his testimony %fioald have heen unfavorable to that 
par^. 

You will bear in mind throughout, of oouree, 
as X told you earlier, that the law never iapoees on a defei 
ant in a orininal case the burden or duty of oelUng any 
witness or producing any evidence. 

Zn this same connection, you are rem1f tided that 
in our system of criminal prooedure both sides have the 
rl^t to interview witnesses before and even during the 
trial. Both sides have the rif^t to request or de m i n d 
that vrltnesses appear in oourt and to seek sn order of the 
Court in the fora of what «re call a subpoena, to conpel 
a witness so to appear and testify. 

Have these things that 1 just mentioned in mind 
in considering «diat signifioanoet. if any, to give to the 
failure of anybody to call any person about whom you bave 
beard in the oourse of argument :ln this case. 

Now X come to lAat in a sense is always the crvc 
of th<t matter for the jury and any txier of fact in deciding 
contested issues of fact, the subject of credibility. 
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i mm mra you will amalis*, irtMtlwr X had in-* 
•truotod yea obcmi: it or not, that yea hawe to noka a 
j odj—a t abcmt eredlbility in doeidiiig with reopoot to oaoh 
witaaas to what axtant you nay rely vspon hin or hor £or on 
oeoaoBt of the facts yoo ore oedking to discover* 

So it is a critical task* Bat it is not 
e^E^aeially taefanical» and it is not legalistic* Lawyers 
sad dodges do not, by traialag or othexwieef hare any 
special expertise or coa|>eteiice in deciding gnsstioiis of 
credibility* The instmctioas we give yon on soOh a s Objec t . 
ore wore in the nature of rendnders than novel infOtMtion* 
Tea ore all aatnre citisens* Yon all hove 
esperienoe of tks way the world works and the way people 
bOhawe* Oer systeoi eontesplates and anticipates that people 
like yea cose to the eoarthoose bringing with yon the 
oollectiwe benefit of yoar| wisdon and of yoor eoperienoe in 
deciding these key q<Beetions of credibility* 

And no, as yon counsel together# yon will 
ondoobtedly be considering and appraising the witnesses yoe 
hawe heosd* 

Did tile witness# any one or other* appear to be 
trathfol* candid# fronts and forthrightT Or did he seen 
evasiwe tne shifty cr otherwise snopeety 

Did he appear to know what he was talking oboot? 
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And perhaps noxe inpcrtantly, did he or she 


Appoar to i n te n d to give yoo faithfnlly iduit he knew or 
re!Mid»ered about the events in question? 

Was the witness consistent or seli-oontradi 
Bow did the direct emlnittion oopqNuce to the 
cross? What xnotive if any did any particular witness 
have to lie? 


You have heard argunent about this* and X adll 
refer to it specifically in a ninute. 

But you will oonsider with any wil^ss the 
question of his interest or possible interest in the case 
and how this my have affected his testiaony. 

A witness my want to help a friend. A witness 
my be a law-enforoesient person w^ukting to vindimte his 
position. Other notlves of all kinds that you know about 
and oan think about my conoeivatkly generate an interest 
that might affect the testinony ^ou have Iteen given. 

Now* obviously the faot that a witness is 
.in^rested does not mean that ws should disregard his tesiM 


mony. 


If that ffexe so* wa would handle the natter very 


aii^ly by never allowing a witnei^is, who is interested, to 
appear* and then we oonaxmly could not get facts about 


issues in. litigation. 
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I BUftn-ticm intttJSMt# of coaramt not bmcauae 
it disqaalif i«6 r bat siaplyr am I may, am a rwlBidUir of 
. a factor you want to tako into account. 

A witnaaa Buny ba dlaoraditad or iapMicdiad, aa 
lawyars say, by ahoiring that at soata tian in the paat he 
haa made atatamenta Inconaiafat with thinga ha aaid here 


on the witxiaaB atand. 

A witneas may be dlacxedited or impeached by 
ahowing that he has been convicted of a felony# that ia^ a 
crime punishable by a term of yeara in prison. 

Again# prior conviction or prior inoonaiatent 
statements do not make a witneas incompetent to testify. 
They are circtuastanoes for you to take into aooount and 
weigh in appraising credibility. 

As I have said# among the circumstanOes will 
certainly b© the desaeanor of the witnesses. And along with 
those other factors I have mentioned; let me say simply 
that these are illuetxative only. Other things will ocear 
to you# and you will reason together about what your exper- 
lenoe tells you in deciding how far you may rely upon any 

1 

of the witnessas you have heard. 

If you oonolxzde that any p^ortictdar item or 
^rtion of the testimony you have heard was inaoourate 
or untruthful# you want to oonaider «dietiier this was the 
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amsult of iais«:a]ui or doliborato falsahood. Ton want to 


tha natura of amy Inauscuraoy that 70a find* and 


oonaidar its also and BKawmt or triwiaUty or ladk of 
aoaant in tha sattlng of tha oaaa takan as a whoXa. 

foa want to oonaidar if any witnaaa haa baan 


gv«Ll 


of inacouracy^ how far if at all you inay r«ly on othar 
parta of hie tastianny. 

If you buliava that any witnaaa haa taatifiad 
wilfnlly falaaly to any aatarial fact it ia id.thia yoor 
pearogativaa to dlaragard all hia taatioony* or yon laay 
oradit the portiona that yon baliava ahould ba craditad in 
reaching a fair aooonnt and detamination of the facta 
in guaation, 

l^oataabar^ aa X think wa oonaidarad tAma yon 
ware being aalaotad to ait hare» that no witnaaa ia an- 
titled in adirauoe to any toora or lasa credit baaed on his 
poaition or his statoa or which party oallad him. lha 
nara fact that a party nay have baan called by the Govam~ 
nmnt, that is a witnaaa may haiia baan oallad by tha Govam- 
mantf doea not antitla that witneaa to more credit in ad~ 
vanoa of your appraisal of him ti'ian you should give to 
any other witnaas. Nor does it mean that you ahould oradit 
him lass in advance. 

Vf|iat 1 am aaying la each one naaids to stand 
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on his own font and bn appraisnd as an indlvldnal undnr 
film 9nnttral prlnoipln of nqnnlity that we try to follow 
in thn ooortboiann. 

X ootto to a partionlar aspnot of tho snbjnot 
of omdlblllty whioli has bnna nnah dlsonssnd in sunnatlons 
and whidb nn donb t ndly will bn anong thn things you will 
oottsidnr in thn jury room. 

You havn hoard tnstimony in this ease from 
witnossos who am variously dnscribnd as informants and 
aceoonplices, pectin who havn suppllnd the Govnmnnnt with 
information or cooperated, as thn naprnsslcn is used, and 
In several instanons were thnmsnlvns involved in criminal 
conduct of thn kind you am about to consider in this 
case . 

I don't think it is necessary to mmind you, 
but Z do, that these terms, informant or accoaplioe, 
describe the witnesses Joaquin or John Ramos, Rocco Sassone 
Karl Simms, and Joseph Conforti. 

You will recall that Simms and Conforti havn 
pleaded guilty to offenses closely oonneoted with the 
mattam involved in this case. 

Ramos is serving a sentence from which he 
expeots release in Ohio as a result of his cooperation. 
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though it also appMra that he faces rae unoertaiiity as 
to the question of pazple rwv<Doati«»s and possible 
iMnt for federal parole vlolatloB. 

You have heard that the families of Gonforti 
and itanos have been receiving svqpport froai the Govenseuiit 
^ile these men serve as witnesses. 

You know that Kanos has not been proseouted 
for his part in natters Involved in the trial before you. 
Sassone^ whose role as an acoooqpllosr if it was that, 
appears to have been relatively minor, has likcwrise not bee 
prosecuted for any mattors connected witli this case. 

And tiiere are a few propositions to give to 
you generally about witiiesses of this kind. 

Your experience and your knowledge of how the 
^;orld works make you aware that the Govexnieent frequently 
deems itself compslled to rely upon the testiioony of Inforaa 
Or accomplices to the alleged crimes in question, end 
generally of persons who have criminal or otherwise unsavor 
jrccords . 
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The govemaaat takes the position and there is 
no dispute about this^ tliat it must take the witness as it { 
finds th«E and this has been thou^t to be particularly 
true in ihe prosecutitm of coospiracy oases. 

it ia clained that the only people Mho are 
Bksnbers or were laenbers of the alleged conspiracy have 
evidence which is relevant aiid useful in the prosecution 
of the charge. Thera Is no prohibition against the use of 
aoeocRplice or inforreant testimony, under the Federal Low 
which applies here, the testimony of an aoconplioe may be 
sufficient in itself, «d.thout oorroboration, to authorise 
a conviction, if that testimony is found by the jury to 
■set the government's burden of proof beyond a reasonable 
dotibt. 

Tou must be instructed, however, and yon are 
Instruotod, to scrutinise such testimony with particular 
core and to view it witii particular caution in 
datermlDijig whether it is credible. 

Among the factors that you will want to take 
into account in assessing credibility, is the evidence and 
the arguntents you have heard as to ^at the motives of these 
witnesses ware or might have been in giving testimony thsy 
plaosd before you. Was that testiTmmy a fabrication in 
whole or in part, induced by benefits alzeady conferred 

:«.TUrtilMgi(9N DtSlKecr COJRT R^PORTER^ 
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or •xpucted? 

Wm tbs wltaBMis Ising boeause of oona proMdse 
or a baliaf that ha wacf caoaivo fa>rorabla aomaidaration 
ooBoaming hl« oim dlffiooltlaa with tha law? 

Or did tha witness as a aattar of oonsoianca or for othar 
reasons take tha stand and taka tha oath and tall yon tha 
truth in irtM>la or In part? 

Did ha baliava# in short, and Z instmet you 
to ask this with rasp a e t to aacdi of tiiesa witnesses, 
that ha would bast help hiasalf in his trouble with tbs 
gowamnant and alsowhara by asking falsa aceusatians we by 
tailing truthfully danagihg things that ha knew firsthand? 

mth these witnesses as with all others, you 
will c on side r the spaeific questions Z have inwitad you to 
consi de r, and all the oirouastaaeos surrounding thsa and 
their tastlaoiqf, and aaka in that way your vital jodgaents 
as to eradibilityo 

Z am approaohlng tha and of these instructions. 
Let as siaply oharga you briefly that idian you go to tha 
lury rooa your tahk, your sowsxaign task, is to dacida 
guilt or innooanoav 

Zn deciding that Z cdiarga you not to be 
divartaed by spaonlations oonoeming questions of 
pu ni s hm e n t or poasibla punishaant. Guilt or innooanoa is 
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ttod primary ifiMUiliicm* IJf anyoae la oonvlcted 
th® qtwatlon of aentanoo, baaed upon other oonaidaratlona 
^ tha trial ludga* 8o X will ainply tall you not to ba 
diverted by apaculatlon on that aublaot. 

Whan you go to dallbaraitar ladlaa and yunrl ntnan . 
iMMabar that there will ba 12 of yon and that tha porpoaa 

12 la the cdvvloua ona^ of luivlng you raaaon 
te 9 Bthar. That naana that aaoh of you la entitled to have 
and axpzaaa your own good judgnant on tha quastlona, the 
aarlona quaatlons, entreated to you, ^ 

At the aama time It la expected, obvloualy, that 
you will ex<^ange viewa with your fallow jnrora. You will 
be praparad to Uatan attentively and where reason ao 
dictates, and your oonsoianca, to change an opinion yon 
»ay have held which la ahown to be erroneous. In tha end, 
remenber that the verdict. If and when you reach 
one, must represent the Individual judgnenta and oonselenoes 
of eaeh awnber of tha lory* 

So you axe not required to sacrlfloe or give, up 
or forego a eonaclentloua view alaply because you are 
outuunbared at any given time. Ton aniat and you nay give 
up your rational judgnant if you arp parauadad In reason 
and In oonaolenoa that you should change it, 

Ifhlle you axe deliberating If you need to hear 
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a^gain arty of the teatiaoay, send us a note thiroii^ your 
forttsan and «ie will find it with the help of our reporter 
and wo will supply it to you as prooptly as possible. 

If you wish to sea any of the exhibits, send a 
note about that, describe them the best way you oan, and, 
againt- we will undertake to supply that need. 

If at ai^ tine while you are sending notes don't 
tell us how Idle diwision stande, don't tell us the sots. 
"Sliat Is a private sub5eot for the jury roon and not a 



(Mneem of ours. 

RKnanber that there are five counts in this 
in^iotnient, there are six defendants in count ons, four 
defendants ih each of oounts 2, 3, 4 and 5. ToU will be 
asked through your foreman, if and when you have a verdict, 
to give it orally, separately with respect to each, count 
and each defeitdant. lie will ask your verdict under 
count 1 as to each of those naoms and ainilarly go on 
through counts 2, 3, 4 and 5, 

Now, ladies and gentlemen, before I excuse our 
altematee, which 1 will do in a few minutaa, I most 
ooasu3.t briefly with oounsel and that will be an occasion 
to give you what will be your last recess before you 
deliberate. Raoess for a few minutes more or less while 
balk together about whether there are an y other or 
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SasrfihBt or dlffamt tfctnga that I oo^t to toll ^n. 

(Jozy Ittft tlM csoortxooMo ) 

W® GOOKPs All right# axoeptionso 
HRo SI^nvxCKt Tas# jpour Banor. 

I would ejEoapt to your Boaor** xafusal to 
chargo in numbor 1# 18# 14# 15# 17, 20 and 24 of »y 
original raqaeata to ohar^# togatfier with nuMbers 4# 7# 8# 
10# 14 and 20 of wf saFiplaamntal roqnoata. 

1 aalc yoor BOnor to cdaazga Urn laat paragraph of 
Ky original cdiaxrga 24 la idticdi X aslcad yon to oharga 
■oiral oartainty with raapeet to raaaonabla doabt and mlmo 
inconsletant oonclnoiona In tmeta, to balaneikl that yon can 
find oithar oonelnaion, yon annt find in favor of tba 
dafandaat. 

X would forthar aak your BOnor to charga that 
with raspaot to Counts 2 and 3# that bafora thay oould 
convict thay must find bayond a raaaonabla doubt that 
John Capra was a sailor of aarooties to Harris and Norris. 

Alao, X objaet to your Honor's oharga with 
raspoot to Counts 4 and 5 that Bidilbits 86A through K 
ware haroin or oooaina. «ia quastion is idiathar tliay 
Sara haroin and ooeaine in Ootobar 1971. Tour ad^ 
chargad tiiafc thay ara prasantly and that is not tha d|S®ot 
of tha indictntant. ^ 
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